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Departaent of Defense Nilitary Pay and Al)lovance Committee
Action No. 533. B-153331, Septeaber 26, 1977. 9 pp.

Decision re: Departzent of Defense: Military Pay and Allowance
Zomaittee; by Robert P. Keller, Acting Comptroller General.

Issue Area: Persconnhel Eanagement ard Compensaticn: Compensation
(205) .

Contact: Office of tl2 General Coupsel: Military Personuel.

Budget Function: Natic.al Defense: Departament of Dafenra -
Military (excep! procurement & contracts) (051).

Atthority: 37 U0.S.C, 301. Air Porce Regulation 35-13. Air Porce
Regulation 35-5. air Force Regulation 10-7. Air Force
Regulation 60-1. t3 Comp. Gen. 667. 44 Comp. Gen. 426. 47
Comp. Gen. 728. E-164186 (1969). Executive Orlar 11157, sec.
112-3, as amended. DOD Kilitary Pay and Allovauces
Entitlements Manual, para. 20305.

, The Assistant Secretary of Defense (Ccmptroller)
requested an advance decision coucerning the ertitlement of Alr
Fcrce purarescue members to dual hazardous duty incentive. pay. A
seaber of the uniforsed services is entitled tc dual payments of
hazardous duty. pay provided he is required to perform spacific
multiple hazardous duties in/order to carry out his assigned
mission 'and otherwise meets the criteria. established by
departmental regulations. Althouah the payment of dual hazardous
duty incentive paz to purarescue teak members who perform
aircrew duties and no other hazardous duty in saddition to flying
aad parachyvte jumping is prohihited by DOD regulations, those
ragulations may be amended to authorize such dual payments.
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DECISION

FILE: HK-153331 DATE: September 26, 1977

MATTER OF: Department of Detfense Military Pay and
Allvwance Committee Action No. 533

DIGEST: . A member of the unifcrmed services is
entitled to dual payments oi hazardous
duiy incentive pay, provided he is
requirpd to perform specifiec multiple
hazardous duties in order to carry out
his assigned mission and otherwise
meets the criteria established by
departmental regulations, 37 U.S.C.
301(e, (1970) and Executive Order
No. 11157, June 22, 1984, as amended.
However, such duties i :ed not be
performed simu‘taneovsly or in rapid
succesrion as was stated in 44 Comp.
Gen. 426 which, to that extent will no
longer be folluwed.

2. Air Force pararescue team members
may qualify for hazardous duty incentive
pay as aerial crewmembers, provided
they are an integral part of an aircrew
contributing to the sarfe and efficient
operation of an aircraft, and their flight
duties are not merelyincidental tc their
duties involving parachute jumping.

37 U.S.C. 301(a) (1970},

3. While the Department of Defense Military
Pay and Allowances L‘ntiuements Manual
currently prohibits dual payment of haz-
ardous duty incentive pay to pararescue
team members who perform aircrew dutics
and no other hazardous duty in addition to
flying and parachute juraping, ‘those regula-
tions may be amended to duthorize dual in-
centive payments to them; however, whether
‘the regulations should be so amended is ulti-
mately a matter for evaluation and determination
by 'appropriate Defense Department authorities,
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This action is in response to a letter dated Jaruary 17, 1977,
from the Asaistant Secretary of Defense (Comptroller) request-
ing an advance decision concerning the entitlement of Air Force
pararescue members to dual hazardous duty incentive pay (HDIP),
in the circumstannes described in Department of Defense Military
Pay and Allowance Committee Action No, 533, enclosed with the
submission,

The discussion in the Committee Action indicates that 37 U,S.C.
301(a) authorizes inzentive pay for the performance of hazardous
duty. including the performance of parschute jumping as an essen-

tial part of military duty and the. perforinance of frequent and
regular partimp. tion in aerial flights as an enlisted crewmember,
It is also indicated that while i7 U.S,C. 30l(e) permits dual entitle-
ment to HDIP, the Department of Defense has taken the position that
pararescue members are not entitled to dual payment because their
daties (crewmember and parachutist) are not regarded as being
interdependient,

In the Committee Action discussion it is stated that because of
the Southeast Asia conflict, many unit operational changes in the
mission of rescue and recovery were adopted, These changes, in
the opinion of the Secretary of the Air Fource, nccessitated a
reevaluation of the duties performed by pararescue members. As
a result of these changes and the reevaluation of the role of para-
rescue members, it is said the‘Secretarf of the Air Force exercised
the authonty granted him to désignate pararescue membeérs as

"primary" crewmembers, Accordingly, pararescue members are
now being placed on permanent aeronautical orders as "orimary"
crewmembers in accordance with Air Force Regulations 35-13, 10-7,
and 50-1 to fill autherized positions which require them to perform
certain described flight duties. They axe also placed on orders as
gualified Air Force parachutmts under Air Force Regulations 3ii-5,
10-17, and 60-1, a8 a préreqiisite to filling authorized pararescuc
positions. The duties perfcrmed by pararescue members are said
to be those of crewmembers and parachutxsts. Both duties, the
Air Force asserts, are interdependent and essential to accomplish-
ing the mission of search and rescue.

The discussion in the Comihitiee Action indicates Air Force
authorities believe pararescue personnel perform two distinct yet
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intetidependent hazardous dulies in o nid succession, thus meet-
ing e requicemcents for antitlement to dual HDIP. However, the
Covnaiitee expresses doubt ue 1o witether the duties performed by
gueh persoane! w2 crewmember dutics which would quaiify for
PP anpd if so. wihather they are sul .ciently interdependent with
prruchuiing <o ag to quzlifv such members for duai HDIP in light
Of provesus decisions of this Offies, iting 43 Comp,. Gen, 887
(1064); 94 Comv, Gon, 426 (19¢3): 2 47 Comp. Gen, 728 (1968),

Sased oa the fuee, Lite, e f oo v ing guestion is presented:

“Ave Air p'o.c2poin o, persunnel, who ave
desdpnnted un Lotk cr wnoemd, o s and prrachutists
uncte s ~eeatnt’ons presesibed Lo the Sc. retary of the
Aiv oL e, preroviming cwo hozasdons daties for the
purps ool vabitleme -« o dud Hazarooes Duty
ftreentive Pay (IIDWB) oee 27 10.8.C. U91(e) and
Sooon 115 of Bxeeutr,  Ouvdoe 1187, . mended?"

Heciing 301 of title 27, Unwicrdl Sty . & e (Supp IV, 1974),
provid. - in povtinent pov i that:

") Subicel to repuletan - progeribed by the
Vo nadesd, @ meember a aowit s od service who
~utitled to basye pay is al-- cotitled to incentive
5, in e amonnt 2o fori sheection (b) or {(c)
GOte s sectina, forthe poric - nce of hazardous
duby requivad by orders. ¢ o ! o purposes of this
svuseclion, Mosmedens duiy - us duty--~

(1) as oo enlis:s + smember, as
deterining! by the 5 v, - concerned,
invelving freguznt -+ (- #r participation
in aerind rHgh';

%
BY invorei.,, - ~1te jumping as an
esseLial pr et oL ity
r JPR S TR e gy e e = - —————
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""(e) A member is entitled to uot more than two
payments of incentive pay, authorized by this section,
for a period of time during which he qralifies fer
more than one payment of that pay. '

Executive Ordct No, 11157, June 22, 1964, as amended, provides
in pertinent part as follows:

"Sec. 112, Under such regulations as the Secre-
tary concerned may prescribe, a member who performs
multiple hazardous duties under competent orders may
be paid not more than two payments of incentive pay for
a period of time durmg which he qualifies for more than
one such payment, Dual payments of incentive pay shall
be limited to those members who are required by compe-
tent orders to perform specific multiple hazardous duties
in order to carry out their assigned missions,

"Sec, 113. The Secretaries concerned are hereby
authorized to prescribe such supplementary regulations
not inconsistent herewith as they may deem necessary
or desirable for carrying out these regulations, and
such supplementary regulations shall be uniform for
all the services to the fullest extent practicable. "

Various regulations and policy statements ihiti'&lly issued by
the Secretaries of the military departments concerning entitlement
to dual payment of hazardour duty pay have been compiled in and
superseded by paragraph 20305 of the Department of Defense
Military Pay and Allowances Entitlernents Menual (DODPM), which
pro-ides in pertinent part that;

"Members who qualify for 'ificentive pay for more
than one type of hazardous duty may receive no more
than two payments for the same 'period, Dual incen-
tive pay is limited to thdse members required by
orders to perform specific multiple hazardous duties
necessary for successful accomplishment of the
mission of the unit to which zssigned., A member who
is under competent orders to perform more than one
hazardous duty, but is enhtitled to only one type of
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incentive ¥y, may receive payment for the hazardous
duty for which the higher rat¢ of incentive pay is author-
ized, even though that hazardous duty is not the primary
duty of his current assgignment,

"a, Conditions of Entitlerient, The hazardous
duties for which dual Incenfive pay is made must be
interdependent and performed either simultaneously
or in rapid succeéssion while. carrying out the duties
required to accomplish the mission of the unit
involved, Member3 must nmieet minimum requirements
for each of the Hazardous duties, except when injury
or incapacity as the result of performance of
hazardous duty is involved,

% ok ok koK

"e. . Types. of Duties That Do Not Qualify Mem-
ters for Dual Payment of Incentive Pay, The
following are examples of duties not performed inter-
dependently and for which dual incentive payments are
not authorized.

* ok Ak ok kK

"(3) Pararescue team members who perform
aircrew duties and no other hazardous duty in
addition to flying and parachute jumping. "

Since paragraph 20308, DODPM, expresaly provides that para-~
rescue team members, who perform aircrew duties and no other
hazardous duty ir’ addition to flying and. parachute jumping are
unqualified for dual HDIP, such’dual payments to the ‘members in
question are clearly prohibited by the current regulations, We
therefore regard the question presented in this case as being
whether the pardrescue personnel performing the duties described
may be classified as both primary aircrew members and primary
parachutists under 37 U, S,C. 3Gl{a), and if so, whether the DODPM
may be amended under 37 U, S.C. 30l(e} to permit the dual payment
of HDIP to them.,:
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With regard to the eligibility of pararescue personnel to qualif
as aircrew members as well as para;.hutists under 37 U. S, C. 30l(a),
vie have previously expressed the view that in order to be entitled
to incentive pay for hazardous duty as an enlisted crewman involv-
ing freaquent and regular partlcipatlon in aerial flight, a member
must actua!ly perform the duties of a erewmember, whose regular
flight duties contribute to the safe and efficicnt operation of an
aircraft. If he is flying as a passenger or as a person being trans-
ported to an air position from which he may perform his assigned
duties as observer, parachutist, high altitude tester of aviation
equipment, etc., a right to flying pay is not established. See
47 Comp, Gen, 728, supra, B-164186, August 15, 1969,

Clearly, members whose primary duties involve parachute
juniping must necessarily participate in aerial flights, It mey
reasonably be expected of them that during such flights they will
not be passive passengers only, but rather will lend such assistance
to the crew as they can (in guiding the aircraft to the jump zone,
etc.), and also will be prepared for emergency situations. It is,
therefore, apparent that some of the described in-flight duties
of pararescue team members are primarily incidental to preparing
for a successful pararescue jump and are insufficient in themselves
to justify crewmember status,

However, 37 U,S.C. 301(a)(1) grants the service Secretary
concerned the discretionary authority to determine who shall be
classified as an enlisted crewmember, If these individuals are,
in fact, acting as a integral part of an aircrew in accomplishing
assigned pararescue missions, we believe that payment of HDIP
as crewmembers is appropriate,

With respect to the matter of amendment of the DODPM to
permit'dual paymients of HDIP tu these members,”it is to be noted
that 37 U.S. C. 30L(e) and Sections 112 and 113 of Executive Order
No, 11157 give the service Secretaries broad discretion in the pro-
mulgation of regulations. The sole restriction, contained in
Section 112 of the Executive order, is that dual payments of incentive
puy shall be limited to those‘members who are required by compe-
tent orders to perform specific multiple hazardous duties to carry
out their assigned missions,
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In our decision 43 Comp, Gen. 8687, supra, involving the nosition
of Forward Air Controller, we observed tﬁat departmental regula-
tions had at that time not yet been promulgated, and we stated on
page 668, that:

"* % * Since neither the law nor the Executive order fixed
when, in an otherwise proper case, dual incentive pay
should commence, when it should terminate, the amount

of the requiréd dual hazardous duty that must be performed
in carrying 'out thelr assigned missions, ! the type of
orders rejuiring such dual hazardous duty and who may
isgue them, ete., the absence of explicit and comprehensive
administrative regulations leaves uncertain many basic
matters which necessarily would be for consmeratlon in
acting on any claim for dual incentive pay.'

We then expressed the view that in the absence of such regulations,
forward air controllers were not entitied to dual HDIP as pilots and
parachutists, particularly since no explanation had been furnished
as to how par«cute jumping wes necessary to mainiain a forward
air position,

In our decigion 44 Comp, ‘Gen. 426 supra, we considered a case
involving a Marine Corps mémber who performed two hazardous
duties (aircrewman and pressure chamber observer) at separate
times and concluded that he did not qualify for dual EDIP under the
Executive order and then exmtmg Navy directives, which made dual
HDIP entitlement contingent updn the multiple hazardous duties being

mterdependent '"" We noted therein that since the Navy directives
did not cover the partlcular situation presented, it was our view that
the regulatory provisions, interpreted in hght of the legislative
history of 37 U. S, C. 301(e), required the interdependent" hazardous
duties be performed concurrently or in rapid succession, thus pre-
cluding payment of dual HDIP to the member in that particular case
under the regulations then in effect.

In our decision 47 Comp. Gean. 728, suEra, we expressed the
view that parachutists, who performed minor in-flight duties inci-
dental to their primary duties involving parachute jumping, were
not entitled to dual HDIP, sitice their m-fhght duties were insuf-
ficient to justify entitlement to flight pay in addition to parachute
pay and they were not actually performing multiple hazardous duties,
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Taken together, these decisions cited in the Committee Action
demor ~trate only, that under 37 U,S.C, 30l{e) and the Executive
order, a member is entitled to dual HDIP, provided he is required
to perform specific multiple hazardous duties in ovder to carry
out his assigied missions and otherwise meets the criteria
established by implementing administrative regulations., It is to
be further noted that when decisions 43 Comp., Gen. 667, supra,
and 44 Comp. Gen, 426, supra,-were rendered, the implementing
regulahonq were either nonexistent or were vague and nondefinitive,
and we had liitle alternative but to’ place heavy reliance on the
leﬂxslative history of 37 U, S.C. 30J(e) in our decisions concerning
dual HDIP entitlement in those particular cases. That legisletive
history indicates Department of Defense authorities assured Congress
that the statutory provision would be implemented by regulation in
such a way as to prevent any possible abuses, and the examples
given as illustrative of the type of multiple hazardous duties which
would give rise to entitlement to dual incentive pay suggested that
dual payments would be authorized only in certain limited cases,
However, as p: eviously indicated, the law and Executive order give
Department of Defense authorities and not this Office the broad
discretionary responsibility for formulating appropriate regulations
concerning dual HDIP entitlement,

Situations in which dual HDIP payments are authorized must be
limited to those in which the multiple hazards are required in the
performance of the membe~'s agsigned mission. However, we do
not now believe that 37 U.S.C. 301(e) must be so strictly irterpreted
as to limit payment of dual HDIP to situations in which both hazardous
duties are performed simultaneously or in rapid succession if both
duties are an integral part of the member!s assigned mission, To the
extent that the viv#we expressed in 44 Comp. Gen, 426, supra, are
inconsistant with this determination, that decision will no Eonger be
followed,

In the present case, while current regulatory provisions prohxbit
dual payment of HDIP to the members perfo.ming the duties described,
it is our view that if such membe1s are required to carry out specific
multiple hazardous duties in order to accomplish their assigned para-
rescue missions, as a result of which they incur an increased risk in
the course of those misgsions, the DODPM may be amended under the
law and Executive order to authorize dual payments of hazardous duty
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incentive pay to them, Whether or not the regulations should be so
amended i8, however, ultimately a matter for evaluation and deter~
mination by the appropriate Department of Defense authorities.

The question is answered accordingly.

ﬂ, v{Jar.

Acting comptroller General
of the United States
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